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一、问题的提出
自《中华人民共和国立法法》(以下简称 《立法法》)修订以来，截止 2016年 12月底，全
国已相继产生了 148部除地方立法条例以外的设区的市地方性法规，与城市市容和环境卫生管理
相关的法规有 27部，占总数的 18. 24%。①其中出现了行政处罚数额超出省级地方性法规的相关
规定的情形，例如新颁布的 《三明市城市市容和环境卫生管理条例》第 43条所设置的行政处罚








① 参见《各地推进赋予设区的市行使地方立法权工作情况表》，中国宪政网，http: / /www. calaw. cn /article /default. asp? id =









中。在吴钦宝案中，1993年 8月 1日起施行的 《福建省城市房屋拆迁管理办法》第 33条与 2000








为:首先，二者同属地方性法规;其次，前者从 1992年 8月 15日开始施行，适用于广东省，后
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由裁量的空间极其有限。①新 《立法法》将 49个 “较大的市”扩展为 284个 “设区的市”，大大
增加了产生此类法律冲突的概率。一方面，省与设区的市立法权限的重叠为法律冲突创造了客
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On the Conflicts and Ｒesolution of the Local Laws and Ｒegulations
in Provinces and District－level Cities
———Centering on Approval Process
WANG Xiang
(Law School of Xiamen University，Xiamen，Fujian Province，361005)
Abstract:Although the newly amended“Law of Legislation”grants the city＇s legislative power to
the district，it does not stipulate the hierarchical relationship of local laws and regulations between the
provincial and district－level cities. According to the principle of scientific legislation，it is inevitable that
the district－based cities need to formulate rules that are inconsistent with the local laws and regulations of
the province. However，this formally undermines the unity of the national legal system and makes it diffi-
cult for judges to choose their application. In judicial practice，“approval” is equated with“formulation”
and it is considered that both have the same effect，which is inconsistent with the legislative intent of the
approval process. The traditional theory holds that the resolution of legal conflicts mainly involves the ap-
plication and interpretation of laws. However，in China，it still mainly depends on the approval process
which is one of the means of legislative supervision. The contradiction between reconciling the inherent or-
der requirements of the legal system and the functional requirements contained in the problem－oriented lo-
cal legislation is the ultimate goal of setting the approval right. Therefore，perfecting the approval process
is the main approach to solve the conflict of local laws and regulations between the provincial and district－
level cities.
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